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332 CALIFORNIA LAW REVIEW 

Evidence: Parol Evidence Rule: Waiver. — "According to 
the modern and better view, the rule which prohibits the modifica 
tion of a written contract by parol is a rule, not of evidence, but of 
substantive law. 21 A. & E. Enc. Law (2d Ed.) 1079; Thayer's 
Evidence, p. 390 et seq.; 1 Greenleaf, Evidence (16th Ed.) § 350a. 
Parol proof is excluded, not because it is lacking in evidentiary value, 
but because the law for some substantive reason declares that what 
is sought to be proved by it (being outside the writing by which 
the parties have undertaken to be bound) shall not be shown." 1 
The conclusion was accordingly drawn that although the parol 
evidence came in without objection, it could not be considered for 
the purpose of modifying the writing, any more than evidence of 
a secret uncommunicated intention to accept, though admitted, 
without objection, could constitute the binding acceptance required 
for a contract. This rule is well established in California, 2 so that 
the intimation in Webber v. Smith 3 that failure to object to the oral 
testimony constituted a waiver must be regarded as an inadver- 
tence. 

It is suggested, however, that the prevailing California practice 
is unsound. The parol evidence rule simply means that where the 
parties have put their agreement in a writing intended by them to 
be complete, no evidence outside the writing will be received to 
change it. But in determining whether a writing was intended as 
a complete statement of the entire transaction betwen the parties, 
the court must look at all the surrounding circumstances. This is 
a question of fact for the court to decide and like all questions of 
fact cannot be reduced to precedent. 4 Now, if the evidence mod- 
ifying the writing comes in without objection, it means that the 
parties tacitly concede that the writing was not intended to be com- 
plete. 5 If objection had been seasonably made, the proponent 
might have introduced the necessary evidence to show the incom- 
pleteness of the contract as written. The California rule that fail- 
ure to object to the admission of the evidence extrinsic to the writ- 
ing does not constitute a waiver would seem to be based on the 
erroneous theory that the completeness of a written instrument is 
to be determined by the court as a matter of law solely from an in- 
spection of the writing without regard to other circumstances. 

The California practice under the parol evidence rule must be 
carefully distinguished from the practice under the statute of frauds. 
The statute of frauds is regarded as a rule of evidence or at most 



1 Pitcairn v. Philip Hiss Co., (1903) 125 Fed. 110. 

2 Holloway v. McNear, (1889) 81 Cal. 154, 22 Pac. 514; Tyler v. 
Stone, (1889) 81 Cal. 236, 22 Pac. 598; Dollar v. International Banking 
Corporation, (1910) 13 Cal. App. 331, 109 Pac. 499. 

» (Feb. 18, 1914) 18 Cal. App. Dec. 287. 

4 Greenleaf on Evidence, (16th ed.) sec. 305f. 

« Brady v. Nally, (1896) 151 N. Y. 258, 45 N. E. 547. 
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of procedure, so the objection to the oral evidence must be taken 
in some way at the trial.* 

A. M. K. 

Fraud: Remedy of Injured Party who Affirms Contract. — 
A entered into a contract to purchase land, under fraudulent repre- 
sentations as to water rights, and in pursuance thereof, paid the 
first installment, entered, expended a sum equal to the purchase 
price in improvements, and then discovered the fraud. Had the 
representations been true, the land as improved would be worth 
several times the contract price. In fact, it was worth about one 
twentieth. What rights has A? He may adopt any one of the 
following alternatives : ( 1 ) surrender the land on demand and plead 
the fraud as a defence when sued for further payments on the pur- 
chase price; (2) sue in equity for a rescission and restoration; or, 
(3) rescind the contract and sue for damages for the fraud. All 
the above remedies require that he surrender the land. Is there 
any remedy available if he keeps the land? Clearly, if the fraud 
had been discovered, not before, but after the completion of the 
contract, he would have in addition to (2) and (3) another alter- 
native remedy, the right to retain the land and sue in deceit for 
the fraud. 1 In the case under discussion, however, the discovery 
of the fraud occurred before the completion of the contract. Should 
he not then be allowed to affirm the contract and sue for the fraud ? 
According to the cases, there are three possible solutions. 

(a) He can so affirm and sue, but must, before bringing suit, 
complete performance of the contract on his part, both as to pay- 
ments then due, and as to payments not yet due. This is the so- 
lution approved by the case of Mines v. Br ode? 

(b) The same as the preceding, except that he may sue im- 
mediately, regardless of payments not yet due. 8 This seems to be 
the better solution of the two for the following reasons. First, 
further performance after discovery of the fraud may be construed 
to amount to a waiver.* Second, acts or events subsequent to the 

6 Gard v. Ramos, (1913) 17 Cal. App. Dec. 613, 138 Pac. 108, 2 Cal. 
Law Rev. 153. 

1 Westerfield v. New York etc. Co., (1900) 129 Cal. 68, 58 Pac. 92, 
61 Pac. 667; Vail v. Reynolds, (1890) 118 N. Y. 297, 23 N. E. 301. 

2 (Jan. 21, 1914) 18 Cal. App. Dec. 177. See also Buena Vista etc. 
Co. v. Tuohy, (1895) 107 Cal. 243, 245, 255. 

3 Eames v. Morgan, (1865) 37 111. 260; Grady v. Jeffares, (1889) 25 
Fla. 743, 6 So. 828; Mclntyre v. Buell, (1892) 132 N. Y. 192, 30 N. E. 
396; Weaver v. Shriver, (1894) 79 Md. 530, 30 Atl. 189; Mlnazek v. 
Libera, (1901) 86 N. W. 100, 83 Minn. 288; and for dicta to same effect, 
see Pearsoll v. Chapin, (1862) 44 Pa. St. 9; Parker v. Marquis, (1876) 64 
Mo. 38, 41; Robinson v. Siple, (1895) 129 Mo. 208, 31 S. W. 788; Wilson 
v. Hundley, (1898) 30 S. E. 492, 494-5; Schmidt v. Mesmer, (1897) 116 
Cal. 267, 270, 48 Pac. 54. 

* Gilmer v. Ware, (1851) 19 Ala. 252; Vernol v. Vernol, (1875) 63 
N. Y. 45; People v. Stephens, (1877) 71 N. Y. 527; Thompson v. Libby, 
(1886) 36 Minn. 287, 31 N. W. 52; Nounnan v. Sutter Co. Land Co., 



